
 

 

IN THE UNITED STATES PATENT AND TRADEMARK OFFICE 

BEFORE THE TRADEMARK TRIAL AND APPEAL BOARD 

      

     ) 

Bell’s Brewery, Inc.,   ) 

     )   Opposition No. 91215896 

   Opposer, ) 

 v.    )   

     )   NON-CONFIDENTIAL 

Innovation Brewing,   )   VERSION 

     )    

   Applicant. ) 

     ) 

 

OPPOSER’S MOTION TO COMPEL 

 

 Opposer Bell’s Brewery, Inc. (“Opposer”), pursuant to Trademark Rule 2.120(e) and 

Rule 37 of the Federal Rules of Civil Procedure, hereby moves the Trademark Trial and Appeal 

Board (the “Board”) for an order compelling Applicant Innovation Brewing (“Applicant”) to (1) 

produce a knowledgeable witness in compliance with Rule 30(b)(6) of the Federal Rules of Civil 

Procedure and (2) answer Opposer’s Interrogatory Nos. 36 and 38 in full.
1
 

FACTS 

On March 3, 2015, Opposer served Applicant with a Notice of Deposition pursuant to 

Fed. R. Civ. P. 30(b)(6).  Robertson Decl. ¶ 2, Exhibit A.  The Notice contained thirteen 

deposition topics, and Applicant designated Ms. Nicole Dexter, Member/Manager and Co-

Owner of Applicant, to testify as Applicant’s sole corporate representative on all thirteen topics.  

Robertson Decl. ¶¶ 2–3, Exhibit A.   

Applicant is a small craft brewery, which allegedly came into existence in mid-2012 and 

allegedly started selling beer in late 2013.  Robertson Decl. ¶ 5, Exhibit C (Applicant’s Response 

                                                 
1 The facts in support of this Motion to Compel are set forth in the accompanying declaration of Sarah M. 

Robertson, dated April 8, 2015 (“Robertson Decl.”), and the exhibits thereto. 
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to Interrogatory No. 11).  Applicant has two Member/Managers and Co-Owners, Ms. Dexter and 

Mr. Charles Owen.  Robertson Decl. ¶ 5, Exhibit C, (Applicant’s Response to Interrogatory No. 

27).  Applicant has not identified any other officers, directors, principals or investors.  Id.          

 As explained below in more detail, despite Ms. Dexter’s key position at Applicant and 

designation as the sole corporate representative of Applicant, Ms. Dexter was woefully 

unprepared for the Rule 30(b)(6) deposition of Applicant conducted by Opposer on March 19 

and 20, 2015, and could not provide meaningful testimony on behalf of Applicant for at least six 

of the thirteen deposition topics.  In particular, Ms. Dexter provided either no substantive 

answers or evasive answers to questions relating to the following topics from the Rule 30(b)(6) 

Notice of Deposition:  

• No. 1 – The origins, motives and/or reasons for Applicant’s selection and 

adoption of Applicant’s Mark; 

• No. 4 –  Applicant’s efforts to protect and seek registration of Applicant’s Mark; 

• No. 5 –  Applicant’s advertising, marketing and/or promotion of the Products and 

Applicant’s future plans to advertise, market and/or promote the Products;  

• No. 6 – Applicant’s future business plans and/or marketing plans (whether formal, 

information, written or not) to sell the Products;   

• No. 11 –  Applicant’s non-privileged communications with third-parties regarding 

Opposer’s Marks, Opposer, Applicant’s defenses in the Opposition and/or 

Opposer’s claims in this Opposition; and  

• No. 12 – Applicant’s collection of documents in response to Opposer’s First Set 

of Requests for Production.   
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Based on the significant gaps in Ms. Dexter’s knowledge and/or her lack of candor at her 

deposition, Opposer sent Applicant a deficiency letter on March 27, 2015 in a good faith effort to 

resolve the issues presented in this motion in accordance with the requirements of Trademark 

Rule 2.120(e).  Robertson Decl. ¶ 7, Exhibit E.  On March 31, 2015, Applicant advised that it 

would not be able to respond in full to Opposer’s letter at that time due to personal travel.  

Robertson Decl. ¶ 8, Exhibit F.  In the interest of trying to resolve the outstanding issues before 

moving to compel, Opposer agreed to provide Applicant with almost another full week to 

respond to the list of deposition deficiencies set forth in its March 27
th

 letter.  Robertson Decl. ¶ 

9, Exhibit G.  Nonetheless, Applicant provided a partial response the next day on April 1, 2015, 

seeking to explain away Ms. Dexter’s deficient testimony.  Robertson Decl. ¶ 10, Exhibit H.  

Opposer replied to Applicant on April 3, 2015, maintaining its objections and indicating that 

Opposer would move ahead with the instant motion, unless Applicant agreed by April 6, 2015 to 

Opposer’s request that Applicant produce a substitute 30(b)(6) witness or produce Ms. Dexter for 

a renewed deposition after proper preparation and instruction regarding deponent’s obligations to 

testify fully, completely and non-evasively.  Robertson Decl. ¶ 11, Exhibit I.  On April 6
th

, 

Applicant sent further communications indicating that no witness would be produced.  Robertson 

Decl. ¶ 16, Exhibit N.   

In addition, on April 6
th

, Applicant served Applicant’s First Amended Responses to 

Opposer’s First Set of Interrogatories, approximately five months after the due date for these 

responses.  Robertson Decl. ¶ 13, Exhibit K.  These amended responses were intended to 

supplement a number of Applicant’s answers to Opposer’s First Set of Interrogatories served by 

Opposer on October 2, 2014 via First Class Mail.  Robertson Decl. ¶ 4, Exhibit B.  However, 

these amended responses provided improper and incomplete responses on the basis that Opposer 
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sought to interpose new and untimely objections to Opposer’s Interrogatory Nos. 36 and 38 and 

to include an arbitrary time limitation of October 6, 2014 for Applicant’s responses thereto.  By 

letter dated April 7, 2015, Opposer required that Applicant withdraw the untimely objections  

and withdraw the October 6, 2014 time limitation Applicant sought to impose and provide 

complete information in its supplemented responses to these requests.  Robertson Decl. ¶ 14, 

Exhibit L.  Applicant subsequently served Applicant’s Second Amended Responses to Opposer’s 

First Set of Interrogatories on April 8, 2015, in which Applicant corrected its responses to 

Opposer’s Interrogatory Nos. 36 and 38 so as to remove the untimely objections and arbitrary 

time limitation previously inserted.  Robertson Decl. ¶ 15, Exhibit M.  Nonetheless, Applicant 

failed to adequately supplement its responses to Opposer’s Interrogatory Nos. 36 and 38 since it 

has not provided complete and updated information.  Id.   

ARGUMENT 

I. Applicant Failed to Produce a Knowledgeable Rule 30(b)(6) Witness 

The Trademark Trial and Appeal Board Manual of Procedure (“TBMP”), Section 

404.06(b) provides: 

An organization served with a Fed. R. Civ. P. 30(b)(6) notice of deposition has an 

obligation not only to pick and produce persons that have knowledge of the subject 

matter identified in the notice but also to prepare those persons so that they can give 

complete, knowledgeable, and binding answers as to matters known or reasonably 

available to the organization. 

 

(emphasis added); see also United Technologies Motor Systems Inc. v. Borg-Warner Automotive 

Inc., 50 USPQ2d 1060, 1062 (E.D. Mich. 1998) (“It is widely accepted that a corporation 

obliged to provide deposition testimony on its behalf must produce a knowledgeable and 

adequately prepared designee to testify as to matters known or reasonably available to the 

corporation.”)  More specifically, [t]he designee must be prepared to the extent that matters 
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are reasonably available, whether from documents, present or past employees, or other sources.”  

Wilson v. Lakner, 228 F.R.D. 524, 528 (D. Md.  2005); see also U.S. v. Taylor, 166 F.R.D. 356, 

361 (M.D. N.C. 1996) (“Thus, the duty to present and prepare a Rule 30(b)(6) designee goes 

beyond matters personally known to that designee or to matters in which that designee was 

personally involved” and extends to “matters reasonably available, whether from documents, 

past employees or other sources.”)  It is widely agreed that a corporate party “must make a 

conscientious good-faith endeavor to designate the persons having knowledge of the matters 

sought by [the requesting party] and to prepare those persons in order that they can answer fully, 

completely and unevasively, the questions posed ... as to the relevant subject matters.”  Wilson v. 

Lakner, 228 F.R.D. at 528 (internal citations and quotations omitted).  In fact, the duty to 

produce a knowledgeable witness is ordinarily taken with the utmost seriousness because “the 

production of an unprepared witness is tantamount to a failure to appear, and warrants the 

imposition of sanctions.”  United Technologies Motor, 50 USPQ2d at 1062; see also TBMP § 

404.06(b) (citing United Technologies Motor, 50 USPQ2d at 1062).   Further, in Board cases: 

[i]f it becomes obvious during the course of a Fed. R. Civ. P. 30(b)(6) deposition that the 

organization’s designee is deficient regarding his or her knowledge of matters reasonably 

known to the organization, the organization is obliged to provide a substitute and to 

prepare a designee to provide testimony in areas as to which its other representatives 

were uninformed. 

 

Id. (citing United Technologies Motor, 50 USPQ2d at 1062). 

As the deposition transcript shows, Applicant has failed to fulfill its duty to produce a 

knowledgeable witness as required by the Federal Rules of Civil Procedure.  See Robertson Decl. 

¶ 6, Exhibit D.  Plain and simple – Applicant’s designated witness, Ms. Nicole Dexter, was 

unprepared and, in some instances, lacked candor.  She was either unable to testify or provided 

evasive responses to at least six of the thirteen topics listed in the Notice of Deposition.  Clearly, 
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Applicant failed to make a conscientious good-faith effort to designate a knowledgeable witness 

who could provide full, complete and unevasive answers to the questions posed at the deposition 

about the topics listed in the notice.  See Wilson v. Lakner, 228 F.R.D. at 528.  As such, Opposer 

is now prejudiced.  See U.S. v. Taylor, 166 F.R.D. at 363. 

For example, when asked about how documents were collected to respond to Opposer’s 

First Set of Requests for Production, Topic No. 12, Ms. Dexter repeatedly expressed ignorance 

even though she testified that she conducted the actual search.  See, e.g., Robertson Decl. ¶ 6, 

Exhibit D (222:12–16) (Q: Well, who did the searching? A: Myself. Q: And you don't know if 

you searched all the files? A: I don’t recall exactly what I searched.); Robertson Decl. ¶ 6, 

Exhibit D (223:8–14) (Q: Sitting here today, you can’t tell me one category of file that you 

looked at? A: No, I can’t recall anything specifically. Q: All right. What categories of files does 

the company have? A: I’m drawing a blank on specific names of our category files.); Robertson 

Decl. ¶ 6, Exhibit D (173:19–24) (Q: And what terms did you search? A: I can’t remember 

everything I searched.  I know I searched Bell’s, because that would have brought up anything 

we talked about. I can’t remember any key words that I looked up other than that.)  Such 

responses also demonstrate the evasive nature of Ms. Dexter’s testimony.    

Similarly, Ms. Dexter failed to prepare for and was therefore not knowledgeable about 

Topic No. 11, Applicant’s non-privileged communications with third-parties regarding 

Opposer’s Marks, Opposer, Applicant’s defenses in the Opposition and/or Opposer’s claims in 

this Opposition.  For example, despite Applicant’s initial response to Interrogatory No. 38,
2
 

which states that Applicant consulted friends, family, and acquaintances, Robertson Decl. ¶ 5, 

Exhibit C, Ms. Dexter could not recall the name of a single friend or acquaintance that she had 

                                                 
2 Interrogatory No. 38 is also the subject of Section II of this Motion to Compel. 



 

7 

spoken to about this Opposition.  Robertson Decl. ¶ 6, Exhibit D (234:20–235:2) (Q: Which 

friends did you consult with? A: Oh. I don't know which friends I've talked to this about.  Q: You 

have no names at all for that? A: (Nods no).  Q: Not one? A: (Nods no)); Robertson Decl. ¶ 6, 

Exhibit D (235:21–236:2) (Q: And what about acquaintances? A: I don't know.  Q: You can't 

think -- you can't provide us with one name of an acquaintance that you discussed this matter 

with?  A: No.)   

Ms. Dexter’s lack of knowledge also resulted in Opposer being unable to obtain certain 

testimony from Applicant about Applicant’s selection and adoption of Applicant’s Mark, Topic 

1.  Robertson Decl. ¶ 6, Exhibit D (32:22–33:11; 50:11–18).  For example, when asked why 

Applicant changed its logo, as well as who implemented the changes, Applicant’s response was 

“I don’t recall.” Robertson Decl. ¶ 6, Exhibit D (50:11–18).  Additionally, Applicant was unable 

to answer questions regarding its efforts to protect and seek registration of Applicant’s Mark, 

Topic 4, including ownership of the mark.  Robertson Decl. ¶ 6, Exhibit D (113:7–15) (Q: Are 

you the owner of the mark, you personally?  A: I’m not sure.); see also Robertson Decl. ¶ 6, 

Exhibit D (110:25–111:2).  Further, Applicant’s witness was unable to answer questions 

regarding its future business plans to sell products under Applicant’s Mark, Topic 6.  Robertson 

Decl. ¶ 6, Exhibit D (81:5–6; 83:4–6; 83:21–25; 85:9–12; 110:13–19).  In response to questions 

about whether Applicant has federal label approval from the Tax and Trade Bureau, which 

would allow Applicant to distribute its products across state lines under Applicant’s Mark, 

including at beer festivals in neighboring states, Ms. Dexter once again responded “I’m not 

sure.”  Robertson Decl. ¶ 6, Exhibit D (82:22–24).  As the attached deposition excerpts 

demonstrate, Ms. Dexter was unable to provide meaningful testimony on these and a wide 

variety of other topics because she was either unprepared, not knowledgeable or willfully 
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evasive.  In fact, Ms. Dexter said “I don’t recall,” or some form of “I don’t know” more than 100 

times during her deposition.  See, e.g., Robertson Decl. ¶ 6, Exhibit D (50:11–18; 222:12–16; 

234:20–235:2).    

Most surprisingly, however, Ms. Dexter was unprepared to testify about Applicant’s own 

marketing and promotion of products under Applicant’s Mark, Topic No. 5.  In response to 

questions about Applicant’s Twitter handle, Ms. Dexter tried to excuse her ignorance of 

Applicant’s activities by saying “the Twitter isn’t my game.”  Robertson Decl. ¶ 6, Exhibit D 

(77:4–5).  Ms. Dexter also testified that “I don’t handle the web stuff,” and therefore did not 

know if Applicant planned to transition its website to a different domain name.  Robertson Decl. 

¶ 6, Exhibit D (79:5–8).  On this topic, as on various others, Ms. Dexter’s own testimony 

revealed that the missing information was well within her reach, had she bothered to prepare for 

the deposition in compliance with her obligations under the Federal Rules of Civil Procedure.  

Robertson Decl. ¶ 6, Exhibit D (79:9–11) (Q: Who [handles the “web stuff”]? A: Charles [Owen, 

Member and Co-Owner of Applicant] would have more information on that.); see also Robertson 

Decl. ¶ 6, Exhibit D (82:22–83:3) (Q: But you don't have any federal label approvals? A: I'm not 

sure. Q: Well, who would know that? A: Charles may. But we would probably have to look back 

through our records.)  As a result, Applicant cannot credibly claim that Ms. Dexter adequately 

prepared herself for the deposition by making a good faith effort to review the information 

reasonably available to her, as the rules require.  See U.S. v. Taylor, 166 F.R.D. at 361; Wilson v. 

Lakner, 228 F.R.D. at 528.  It appears that she did not even confer with her sole business partner, 

Charles Owen, on all of the topics in the deposition notice, let alone fully review Applicant’s 



 

9 

records.
3
        

In addition, on Topic 5, Ms. Dexter lacked knowledge of the details regarding 

Applicant’s advertisement placed in the Western Carolina University’s Performing Arts Center 

guide, Robertson Decl. ¶ 6, Exhibit D (77:20–78:4), even though this was one of only a handful 

of advertisements disclosed to Opposer in Applicant’s written discovery responses.  Robertson 

Decl. ¶ 5, Exhibit C (Applicant’s Response to Interrogatory No. 21).   

Based upon the uninformed and evasive testimony that Ms. Dexter provided, it is clear 

that Applicant has not fulfilled its obligations to put forth a knowledgeable witness to testify on 

its behalf.  Consequently, Opposer is now prejudiced in not being able to obtain testimony 

necessary for its case in chief.  See U.S. v. Taylor, 166 F.R.D. at 363 (finding that “inadequate 

preparation of a Rule 30(b)(6) designee can be sanctioned based on the lack of good faith, 

prejudice to the opposing side, and disruption of the proceedings.”)  The Board should therefore 

order Applicant to produce a substitute witness who is knowledgeable about the facts or to make 

Ms. Dexter available for another deposition after she has made a good faith effort to prepare on 

the topics listed in the deposition notice and been advised by her counsel as to her obligation to 

answer the questions posed fully, completely and non-evasively.  See Wilson v. Lakner, 228 

F.R.D. at 528.  Finally, while Opposer acknowledges that the Board cannot award monetary 

sanctions for Applicant’s willful conduct, 37 CFR § 2.127(f), Opposer submits that the Board 

should use its discretion to order Applicant to travel to Opposer’s location in Kalamazoo, 

Michigan for the continued 30(b)(6) deposition of Applicant, if so ordered, to minimize the 

                                                 
3 Applicant’s letter of April 6, 2015 to Opposer also makes clear that Ms. Dexter could have spoken with her own 

attorney to properly prepare for the deposition on at least Topic 12.  Robertson Decl. ¶ 16, Exhibit N, p. 2.   

Applicant’s counsel’s statement that “[w]ithout waiving attorney client privilege, I assure you that I discussed with 

my client the appropriate items to search for in response to the relevant requests for production,” id., is not enough 

to satisfy Opposer’s need for Applicant’s direct testimony on this topic because “[t]he attorney for the corporation is 

not at liberty to manufacture the corporation’s contentions.”  U.S. v. Taylor, 166 F.R.D. at 361. 
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inconvenience to Opposer, cf. Tulip Computers International B.V. v. Dell Computer Corp., 63 

USPQ2d 1527, 1533 (D. Del. 2002) (failure to produce an adequately prepared 30(b)(6) witness 

may require a second deposition of that or another witness and payment of costs for second 

deposition), and such other sanctions as the Board may deem appropriate. 

II. The Board Should Compel Applicant to  

Supplement its Responses to Interrogatory Nos. 36 and 38  

Both the Federal Rules of Civil Procedure and the Trademark Rules of Practice require 

that a party serve responses to interrogatories within thirty (30) days of the effective date of 

service of the interrogatories by the opposing party.  Fed. R. Civ. P. 33(b)(2); 37 CFR § 

2.120(a)(3); TBMP §§ 403.03, 405.04(a) (Responses to interrogatories must be served within 30 

days after the date of service of the interrogatories).  Further, Rule 26(e) of the Federal Rules of 

Civil Procedure requires a party to “supplement or correct its disclosure or response in a timely 

manner if the party learns that in some material respect the disclosure or response is incomplete 

or incorrect.”  Fed. R. Civ. P. 26(e)(1); see also TBMP § 408.03 (a party that has responded to a 

request for discovery with a response is under a duty to supplement or correct the response in a 

timely manner); Great Seats Inc. v. Great Seats Ltd., 100 USPQ2d 1323, 1326-27 (TTAB 2011) 

(party had a duty to supplement its discovery responses because first time disclosures during trial 

period resulted in surprise to opposing party).  In addition, Rule 33(b)(3) of the Federal Rules of 

Civil Procedure requires a party to separately and fully answer each interrogatory in writing, to 

the extent it is not objected to.  Fed. R. Civ. P. 33(b)(3).    

Here, on October 2, 2014, Opposer served its First Set of Interrogatories, which included 

Opposer’s Interrogatory Nos. 36 and 38 requiring Applicant to provide information about all 

individuals and/or organizations with whom or which Applicant has consulted in connection with 

Opposer’s claims in this proceeding, and about all opinions and/or other advice received by 
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Applicant concerning these claims. Robertson Decl. ¶ 4, Exhibit B.  Applicant served its 

Responses to Opposer’s First Set of Interrogatories on October 29, 2014.  Robertson Decl. ¶ 5, 

Exhibit C. 

Following Applicant’s Rule 30(b)(6) deposition, during which Applicant failed to 

provide any responsive testimony on these topics,
4
 Applicant attempted to interpose for the first 

time late objections to Opposer’s Interrogatory Nos. 36 and 38 by way of Applicant’s First 

Amended Responses to Opposer’s First Set of Interrogatories served on April 6, 2015 (more than 

five months’ after its initial responses were served).  Robertson Decl. ¶ 13, Exhibit K.  Applicant 

also attempted to improperly limit the date of the information required to be produced in 

response to these two interrogatories to an arbitrary date of October 6, 2014.  Id.  Opposer 

accordingly sent a letter to Applicant on April 7
th 

pointing out that Applicant’s newly-asserted 

objections are untimely under Fed. R. Civ. P. 33(b)(4) and that the time limitation sought to be 

imposed by Applicant violates Applicant’s duty to supplement and update its responses under 

Rule 26(e).  Robertson Decl. ¶ 14, Exhibit L.   

While Applicant has now corrected these errors by way of Applicant’s Second Amended 

Responses to Opposer’s First Set of Interrogatories served on April 8, 2015 in which it has 

removed the improper objections and time limitation, Applicant has failed to supplement or to 

adequately supplement its responses to the two interrogatories in issue beyond inserting one 

generally stated sentence (“Miscellaneous friends, family, and acquiantances [sic].”)  Robertson 

Decl. ¶ 15, Exhibit M.   Applicant has therefore failed to provide full and updated information to 

Opposer’s Interrogatory Nos. 36 and 38 and Applicant’s incomplete answers to these 

interrogatories (which are no longer veiled by the previously improperly asserted objections and 

                                                 
4 See Section I of this Motion to Compel at p.7.   
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time limitation) are consistent with Applicant’s stonewalling on these topics at its Rule 30(b)(6) 

deposition, which is also the subject of this Motion to Compel.  

On the basis that the information sought by Opposer’s Interrogatory Nos. 36 and 38 is 

relevant to Applicant’s defense of this proceeding and, more importantly, has not been objected 

to by Applicant, Opposer respectfully requests that Applicant be ordered to serve supplemental 

and updated responses to Interrogatory Nos. 36 and 38 in compliance with its obligations under 

the Federal Rules of Civil Procedure. 

CONCLUSION 

For all the foregoing reasons, Opposer requests that the Board enter an order granting 

Opposer’s Motion to Compel, including ordering Applicant to:  (1) produce a knowledgeable 

30(b)(6) witness in Kalamazoo, Michigan for the continued deposition of Applicant and (2) 

supplement its responses to Interrogatory Nos. 36 and 38.  

 

Respectfully Submitted,  

DORSEY & WHITNEY LLP 

 

Dated:  April 9, 2015    By /smr/     

 Sarah M. Robertson 

 Susan Progoff 

 Fara S. Sunderji 

51 West 52
nd

 Street 

New York, New York 10019 

Tel.:  (212) 415-9200 

E-mail:  ny.trademark@dorsey.com 

 

THE FIRM OF HUESCHEN AND SAGE 

G. Patrick Sage 

Joanna T. French 

Seventh Floor, Kalamazoo Building 
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107 West Michigan Avenue 

Kalamazoo, Michigan 49007 

Tel.: (269) 382-0030 

 

Attorneys for Opposer, 

Bell’s Brewery, Inc.  
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CERTIFICATE OF SERVICE 

I hereby certify that on this 9th day of April, 2015, a copy of the foregoing OPPOSER’S 

MOTION TO COMPEL was served on Applicant via Federal Express, postage prepaid to: 

 

Ian D. Gates, Esq. 

DASCENZO INTELLECTUAL PROPERTY LAW, P.C. 

1000 SW Broadway, Suite 1555 

Portland, Oregon 97205 

 

         /klo/   

        Kaydi Osowski 
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SARAH M. ROBERTSON 
Partner 

(212) 735-0788 
Robertson.Sarah@dorsey.com 

April 3, 2015 

VIA ELECTRONIC MAIL DISCOVERY COMMUNICATIONS 
PURSUANT TO 

37 C.F.R. §2.120(E)

Ian D. Gates 
Dascenzo Intellectual Property Law, P.C. 
1000 SW Broadway, Suite 1555 
Portland, OR 97205 

Re: Bell’s Brewery, Inc. v. Innovation Brewing – Opposition No. 91215896

Dear Mr. Gates: 

We are responding to your April 1st letter in which you try to explain away your client’s 
failure to provide responsive testimony on a number of topics at its Rule 30(b)(6) deposition.1

We reaffirm our client’s position with regard to this failure as set forth in our March 27th letter.
Nonetheless, we address certain points raised in your April 1st letter below. 

First, you attempt to defend your client’s failure to answer certain deposition questions 
on the basis that such information was not within the personal knowledge of Ms. Dexter (for 
example, with regard to your client’s adoption of its mark, you indicate in your letter that “Ms. 
Dexter cannot recall something that she cannot recall”).  However, it is obvious that, as a Rule 
30(b)(6) witness, Ms. Dexter attended the deposition as a company representative and, as the 
sole witness designated, had a duty to prepare herself for the deposition through discussions 
with individuals with relevant information, review of documents and/or any other preparation 
through which she could become fully informed.  See U.S. v. Taylor, 166 F.R.D. 356, 361 (M.D. 
N.C. 1996).

Further, your contention that “all outstanding questions were answered” is hollow given 
that certain lines of questioning were simply not able to be pursued because of Ms. Dexter’s 
unresponsive answers or indication that she had no knowledge (for example, when asked about 
the company’s Internet advertising/branding, Ms. Dexter stated: “A. I’m not quite sure. I don’t 
handle the web stuff.  Q. Who does? A. Charles would have more information on that.”).  In 

1
 You indicate in your April 1 letter that you did not receive the transcript of the March 20 deposition 

testimony of Ms. Dexter until April 1. You also indicate in your prior March 31
st
 letter that you “only 

received an incomplete deposition transcript this morning from the reporter.”  However, the court reporter 
copied us on communications indicating that originals of the transcripts were, in fact, mailed to your co-
counsel on March 20

th
 and March 23

rd
.

REDACTED

CONFIDENTIAL TESTIMONY



Ian D. Gates 
April 3, 2015 
Page 2 

many cases, your client also provided evasive or partial answers, which is tantamount to not 
providing any answers at all. Id.   

 We also strongly dispute your view that information concerning business licenses, label 
approvals and other permits is irrelevant to the issues in this proceeding, given that it clearly 
pertains to your client’s claimed bona fide intent to use its mark in interstate commerce, its sale 
and advertising of its products (and registrations obtained with regard to its mark), and its 
expansion plans more generally.

 Further, with regard to the search terms used by your client in order to provide 
responsive documents, information and testimony, your client, as a company, together with you, 
as their counsel, are obligated to formulate search terms in order to search the company’s 
electronic records.  Our client is entitled to direct testimony from your client as to what these 
search terms are and your client’s answers as a corporate representative at the deposition on 
this topic (e.g., “I can’t remember everything I searched”; “I can’t remember any key words that I 
looked up”) are unacceptable.  

 Based on the above, unless your client agrees to produce a witness knowledgeable 
about the topics for which no responsive information was provided at your client’s Rule 30(b)(6) 
deposition, and noting that the transcript speaks for itself, we will proceed with a motion to 
compel the needed testimony at close of business (Pacific Daylight Time) on Monday, April 6, 
so that our client may prepare its case in chief.  Since your client has still not indicated that it will 
deliver a privilege log (and redaction log, as applicable) by the end of next week, as requested, 
we will seek an order to compel the production of this log as well, despite our efforts to resolve 
this issue by agreement. 

This letter is written without prejudice. 

Sincerely,

/smr/

Sarah Robertson 

cc: Joanna T. French, Esq., Hueschen & Sage PLLC 
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SARAH M. ROBERTSON 
Partner 

(212) 735-0788 
Robertson.Sarah@dorsey.com 

April 7, 2015 

VIA ELECTRONIC MAIL DISCOVERY COMMUNICATIONS 
PURSUANT TO 

37 C.F.R. §2.120(E)

 
Ian D. Gates 
Dascenzo Intellectual Property Law, P.C. 
1000 SW Broadway, Suite 1555 
Portland, OR 97205 
 

 

 

Re: Bell’s Brewery, Inc. v. Innovation Brewing – Opposition No. 91215896 

Dear Mr. Gates: 

We are in receipt of your letter dated April 6, 2015 seeking to further respond to the 
deficiencies we have outlined in your client’s Rule 30(b)(6) testimony.  On the basis that your 
client has not agreed to produce a new corporate representative knowledgeable about the 
topics for which no answers or evasive answers were given (or to produce Ms. Dexter again, 
after suitable preparation), our client will proceed with its motion to compel responsive testimony 
on the topics in issue. 

 
We are also in receipt of your client’s First Amended Responses to Opposer’s First Set 

of Interrogatories, also dated April 6th.  In these amended responses, you seek to assert for the 
first time objections to Opposer’s Interrogatory Nos. 36 and 38 based on overbreadth and 
burdensomeness, and to also limit your client’s responses to these interrogatories to as of 
October 6, 2014 (although it is completely unclear what this date references).  

 
The Federal Rules of Civil Procedure require that a party serve responses to 

interrogatories within thirty (30) days of the effective date of service of the interrogatories by the 
opposing party and that appropriate objections be raised within that time frame.  Fed. R. Civ. P. 
33(b).  Any objection not raised prior to the time for response is effectively waived.  Fed. R. Civ. 
P. 33(b)(4); Trademark Trial and Appeal Board Manual of Procedure § 405.04(b) (interrogatory 
objections not included in a timely response are waived even if the objections are contained in a 
later untimely response).  Accordingly, your client’s newly-asserted objections are improper and 
invalid. 

 
Further, your client is required to update its responses, such that your attempt to limit 

your client’s responses to an arbitrary date, i.e., October 6, 2014, is misplaced and purely a self-
serving measure designed to allow your client to withhold responsive information.  Fed. R. Civ. 
P. 26(e)(1). 



 

Ian D. Gates 
April 7, 2015 
Page 2 
 
 

 
 

 
Based on the applicable Federal Rules, we require your client to serve amended 

responses removing its newly-asserted objections to Interrogatory Nos. 36 and 38 and the 
arbitrary time limitation placed thereon, and supplementing these responses so as to make 
these current.   

 
Given the delays caused by your personal travel and your client’s multiple letters 

partially addressing your client’s discovery deficiencies, and given that your client is only now 
filing amended responses to the discovery requests served by Opposer more than six months 
ago, presumably in an effort to withhold responsive information (both new and old), we will 
require that your client’s responses to Opposer’s Interrogatory Nos. 36 and 38 be updated by 
close of business (i.e., 5pm), New York time tomorrow.  If not received, our client will include an 
order requiring your client to provide complete and updated responses to these interrogatories 
as part of its motion to compel. 

 
Finally, with regard to your request for further information regarding two individuals 

identified in our client’s privilege log, Telly Rasnake and Judy Tutten, Ms. Rasnake is 
Government Compliance Manager at Bell’s Brewery, Inc. and Ms. Tutten is a legal assistant at 
the law firm of Hueschen and Sage PLLC. 
 

This letter is written without prejudice. 

Sincerely, 

/smr/ 
 
Sarah Robertson 
 

cc: Joanna T. French, Esq., Hueschen & Sage PLLC 
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